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OHMHARSH CORP. d/fa/a AM PM CONVENIENCE) 
STORE, CHETAN PATEL, M.A. GENERAL, INC., ) 
d/b/a SEA STREET FOOD MART, 

zahjd Rashid, noor, me. d/wa hyannis 

CONVENIENCE STORE, and 
MUHAMMAD RASHID, 


Plaintiffs, 




PAUL J. CANNIFI-, TXM.D, JOI IN NORMAN, and ) 
DONALD A. GUADAGNOLI, M.D., as they are > 
Members of the Town of Barnstable Board 

Al 


COMPLAINT AND PRAYER FOR 
DECLARATORY RELIEF PURSUANT TO M.O.I. c. 231 A, § 1, 

E\TEW PURSUANT TO M.C.l, c. 249, § 4 



The Plaintiff. OHMHARSH CORP.. is a Massachusetts corporation doing 


■Plai.nl iJT‘ and/or “AM PM 


a convenience store located at 489 Dearscs Way. Hyannis, Massachusetts. 
7 , The Plaintiff. Chef an Patel (“Mr Paid'), is an owner and Director of AM PM 


Mr. Patel resides in Bourne, Massachusetts. 


is a Massachusetts corporation doing 


business as SEA S I RElvT FOOD MAR I (hereinafter "Plamhlf and/or "SI A S I REET"), a 
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owner and President of 



WIHRSI 


SEA STREET, Mr: Z, Rashid resides in Forestdale, Massachusetts. 

5. The Plaintiff, NOQR, INC.* is a Massachusetts corporation doing business as 


VOW (hereinafter “Plaintiff' and/or “HYANNIS 


I JW i ' ;;1 



^ convenience store located at 63 3 Main Street, Hyannis, Massachusetts. 

| 1 :i||ji||t lll|l!; '': | jiifl 1 ' jM 11 jit; # Jr|'||! ' | i! J 

6. Hie Plaintiff, Muhammad Rashid (“Mr. M. Rashid”), is the owner and 
President of HYANNIS CONVENIENCE. Mr. M. Rashid resides in Forestdale, Massachusetts. 

7, The Defendant, Paul J. CannitT, D.M.D, (“Dr, CannifT), is a resident of the Town 
of Barnstable and Chair of the Town of Barnstable Board of Health (the “Board"), located at 200 
Main Street, Hyannis, Massachusetts. 

.i# £' J / fff 41 : , 

8- The Defendant. John Norman (“Mr. Norman"), is a rcsidcnl of the t own of 


‘Health (the “Board"), located at 200 


Main Street,Hyannis, Massachusetts. 


II1B11 Illll 


9. The Defendant, Donald A. Guadagnoli, M.D.. f‘Dr. Guadagnoli"), is a resident of 
the Town of Barnstable and Chair of the Town of Barnstable Board of Health (the "Board"), 
located at 200 Main Street, Hyannis, Massachusetts. 




Facts 


f the Town government in Bamslable and consists of 


illll 


members. Currently, the Board consists of Dr. Canniff, Mr, Norman and Dr. 


GuadagnoM. Ii'i®* 1 " 

U, In or aboui November of 2018. the Board coled to increase the minimum legal sales 
age lor tobacco and nicotine products from eighteen (18) years of age to twenty-, me (21) years of 
age. That regulation took dlcet on December to. 2018. NW- Board Regulation, lTnviivr 
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December 30,20! & (the “2018 Regulation”). A true and accurate copy of the 2018 Regulation is 
attached hereto as Exhibit A 

>2. On or Hboirt May T$> 2019,, the Board held a public meeting, styled a 

i* concerning the 

ts and flavored nicotine products);.]* (hereinafter the 

“May Workshop”). 

!| fiiiiiipijijiij 

13. At the May Workshop, the Board permitted a lengthy presentation by certain 
advocates of the regulations, namely. Bob Collett (“Mr. Collett**) of the Cape Cod Regional 
Tobacco Control Program, Cheryl Sbarra (“Ms. Sharia*), Senior Staff Attorney with the 

lassachusetts Association of Health Boards, and Sarah McColgan (“Ms. McColgan") of 

liftwlt.I m, f 1' I : I :;!; viis | 

he Massachusetts Health Offices Association According to the Board’s public 

;c for the May W Orkshop, the primary presentation allowed by the Board was prepared 

w Jl ilk; 1 I, 

by Mr. Collett and Ms. Sbarra. Mr. Collett, however, performed the presentation, which 
was followed by additional comments from Ms. McColgan. 

14. The Board then briefly described, in general terms, the nature of the 
pi oposed amendments to the 20! 8 Regulation, showing slides of the proposed, added 

tion. The Board did not make clear, however, whether the proposed 
products in addition to flavored tobacco products. 


15- Thereafter, the Board invited members of the public to provide comments on 
the proposed regulation. During the public comment portion of the meeting, the Board 
permitted Mr Collett to answ er some of the questions raised by the public with respect to 
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rCgUla ‘ ,0n ' lnSle0d ’ the B ° ard made a mo,ion t0 placc the regulation on 

the Boards May 28,2019 public hearing agenda, which the Board unanimously approved. 


17. On or about May 28.2039, the Board held a public hearing during which il voted 

Hljji | ^ the " May * leaving”). -At the May 

I-Icaiing, more specifically, the Board voted to prohibit n certain class of retailers, including 
liaditional convenience stores, liquor stores, and gas stations (hereinafter “Retail Tobacco Stores”), 



|p»i| mvvor nicotine products containing m characterizing flavor, including mint, 

menthol, or wintergrecn (the “2019 Regulation’'). The Boaid further voted to establish die effective 
date for said 2019 Regulation as June 29,2019. 

'll j| 18. Prior to the Board’s vote at the May Hearing, the Board permitted a lengthy 
presentation by another advocate of the proposed 2019 Regulation. Specifically, a 
presentation was given by Dr. Jeffrey Spillane. a thoracic surgeon with surgical experience 
relating to smoking-related lung cancers. Only after Dr. Spillane completed his 
presentation were members of the public invited to provide comment. 


19. At the May I fearing, the Board again failed to clari ly whether die adopted changes 

*|i| N f!f ' rill 

would affect flavored e-ejgmettc products in addition to llavnred tobacco products. On 




icize, post, or distribute a written copy of the 2<U9 


Emulation in any form. Additionally, on information and belief, several retailers commented to 


the Board, after the close of the May Hearing, Hug l be Jane 29, 2019 effective date was unfair 




mam 


not permit the nsailm Ip divest themselves of already purchased, and soon to 
iMli was piu chased prior to the Board’s consideration of any proposed 


regu Iulory unieudmen is. 

■ ,;s| 


lili IlHHiil 

wiilllll III I 1 I'MLiiiiiili i I 1 Bill 








«Hii 

Rills* 


HI 111 g 







Pi^c 4 of 18 













































































































































































































































































































































































































































































raraiiii^ 

fitlif? 


I 

' 





20. The Board thereafter, on or about May 29.2019, issued a “Legal HoticC 

-J«rie*.g the Scope Offei0l9 l4«tm.nd the changes that said Refutation would imp*, 

20, * lto ^NM See LflUtf dated May 29,2019 (the “Legal 
Kotice”). The Legal Notice farther confirmed the June 29.2019 effective date of the 2019 

Regulation; A lirtie and accdiatiti copy of the Legal Notice is attached hereto as Exhibit B . 

21 - Subsequently, the Board held a publ ic meeting on or about June 25,2019, during 

which the Board was scheduled to discuss the “Mequest for extension on effective date of 
f #aiendrf regulationi.r 1 (the "June Meeting”). Shortly before the meeting, however, on 
information and belief, Cumberland Farms. Inc. tiled suit in the Suffolk Superior Court against, 
tiiirSfe the Town of Barnstable Board of Health with respect to the Board s approval of the 
-019 Regulation tthe Cumberland Litigation"). Consequently, on information and belief during 
the June Meeting, the Board voted to continue the enforcement of the 2019 Regulation until July 


A Deficient Process ttnel Forgone Conclusion. 

22. Although both the May Workshop and the May 1 fearing were ostensibly open to 

the public, the Board did not permit on open and fair discussion of the 2019 Regulation. 

i ; i ■ liiiiiliii i ii i iiiniiiHii i ti a iiii,:.iiiiiiiiiilliiiiii!li! ; 1 " liip: jii *■ ji i[ ,1 .§§•$■%§ AKmmm'w $ I * f FI ft rifj l i 

! ! Ill i!i 11 ^ ' ,.. ■it : . JP if IP 1 til ill Jl Jl if In I j I, Jr :iy II MM jl J[ § If ih i'll I, hi 

23. The Health Division of iho Town of Barnstable (the “Health Division”) 

peijniitlcd lengthy, formal presentSBlioniljt by tobacco regulation advocacy groups. These 
presentations had clearly been planned in coordination with the Board and/or the Health 
Division, as the presenlktions were giMl dsiitg the nlidio-”vIsnal equipment present in the 




iilim’s hearing room. 
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> Seit htt| : is r t *- , iov<si yi«.»ni a fjpIII?- A IjSCIrt! 1 J _ : Aj£ci!vJ5i_l Inag^.plJf! (Iasi 

Yisilwi Jiwu* 20 F 9). 
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yHHHMr ^ POn,rLt<Kmall0n and t?eIief > 0,6 Board aad/oribe Health Division invited 

[ ^ prepare, submit, and present-formal statements in 

1 Bygif |j IM?led above *®W jjij®- advocates were: Mr, Collett, 
n|||^ McColgan, and Dr Spillane. Upon farther information and belief, said prepared 
^• Bte ® I d , s««jMttng discussion included anecdotal evidence in support of the 
gfojXfced regulation without citation to reliable data, supporting authorities and/or scientific 
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sources. 




1 amendments 


It the tacts presented to the Board in opposition to die proposed 


to receive none 




1. After receiving certain comments in opposition to the proposed amendments to the 2018 


invite them to rebut such 


oppositional statements. No such invitation to rebut the advocates statements was a Horded to the 


s to the 2018 Regulation. 




with documentary evidence in opposition to the proposed expansion of the 
2018 leguiatio||||J'rhe Board djjd tm appear to consider, review, or take that evidence into 


account. By ignoring the relevant facts and clearly favoring the comments and testimony 

; i;l!,ill!l!illl , ■. 11 1! if.; 


.provided by the proponents of (he 2019 Regulation, the Board revealed that its vote was both 

■111 I li, .ill 


;,ji. . : ,,n t • 111"' 

unfairly biased and pre-ddlerinmed 
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As I ml her evidence of the prc-dctemiinaiion of the Board's posture with respect 


iliiisii 


>poscd amendments, the Board unanimously voted at the dose ol'iis May Hearing to 
(! tl!c 20:1 yl^Ltivi fui llfr ret'.ctv or study of the substantial volume of new 




seienuJleir.lormmior, add 'data presented at said Jleariny, 
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An Arbitrary, Capricious, and Dangerously HartitfulRegulation. 

28. By statute, M.G.L, c. HI §31, municipal boards of health may promulgate only 
“reasonable health regulations/’ The 2019 Regulation is anything but reasonable. 

1 he 2019 Regulation distinguishes between an “Adult-Only Retail Tobacco 

HHipiRH 

urs, i.e. Retail Tobacco Stores, which the 2019 



. See Exlu'bit A . Article I, 


Definitions. 1 


30. Undei the 2019 Regulation, art Adult-Only Retail Tobacco Store is ‘’fa)n 

:: :i:v !i: ■ ■ 
establishment which is not required to possess a retail food permit whose primary purpose is to 


se 


1 or offer lor sale to consumers, but not for resale, tobacco and paraphernalia in which the sale of 








other products is merely incidental, and in which the entry of persons under the age of 21 is 
prohibited at all times, and maintains a valid permit for line retail sale of tobacco products as 
required to be issued by the Barnstable Board of Health” See I nhibit A . Article l Definitions. 

31. fhc 2019 Regulation, as indicated in the Legal Notice in conjunction with the un- 

!!i|, jj jiju ’■ • 

amended terms of the 2018 Regulation, in pertinent part, provides as follow's: 

'Tobacco Product" is defined, in pertinent part, as: “fajny product 
containing, made, or derived from tobacco or nicotine that is intended lor 
human consumption, whether smoked, chewed, absorbed, dissolved, 
inhaled, snorted, sniffed, or ingested by any other means, including, but 
pot limited tot cigarettes, cigars, little cigars, chewing tobacco, pipe 
tobacco, snuff, or electronic cigarettes, electronic cigars, electronic pipes, 
electronic hookah, or other .similar products, regardless of nicotine 
content, that rclv on vaporization or aerosoli/uiion.” See lx hi bit A . 
Article I. Definitions. 
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While InkfiUflinHion of Adult Onl> Ri la : I ifeieeo More was ineliali d in the 20! $ Regulation. its impon was it>u 
||a|ui;<l iinr.iJ|iic afpov.il of llw It eg- 1 teuton. which actually re or (p this s:tl?> "i Havoied iob.itu> and 
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1 Adult OnK Retail I abated Stores. See K.shibit H. Section G. 
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b. “Flavored Tobacco Product" is defined, in pertinent part, as: ‘(ajny tobacco 
product or component part thereof that contains a constituent that has or 
produces a characterizing flavor" See Exhibit B . (Emphasis supplied). 


Characterizing Flavor** is defined, in pertinent part, as: "(a) 
distinguishable taste or aroma, other than the taste or aroma of tobacco. 


imparted or detectable either prior to or during consumption of a tobacco 
product or component part 1 hereof, including, but not limited to, tastes or 
aromas relating to fruit, chocolate, vanilla, honey, candy, cocoa, dessert, 
alcoholic beverage, menthol, mint , wltUergreen, herb or spice,,." See 
Exhibit B . (Emphasis supplied). 





"No person shall sell or distribute or cause to be sold or distributed 
any flavored tobacco product, except in smoking bars and adult-only 
retail tobacco stores." See Exhibit B. Section G. (Emphasis supplied). 


32. 'Jhe 2019 Regulation prohibits Barnstable Retail Tobacco Stores from selling all 


flavored tobacco and nicotine products, including those of the mint, menthol and wimergreen 
varieties, thereby removing ail such flavored products whether combustible, non-combustible, 
or electronic— 









33. in short, the 2019 Regulation, as now written: 





a. prohibits Barnstable Retail 1 obacco Stores from selling combustible 
menthol cigarettes: 






If ili 


b. 


_ _ _ i-combustiblc, 

leetronic cigarette products of all flavors, including those of the mint, 
menthol and vvinlcrgreen variety; and 


c. 


prol 



tores from selling ail flavored non- 
minl, menthol and 


wmiergreejl variety, including moist, smokeless tobacco products like 
chewing tobacco, dipping tobacco, or sous: 








Adult-Only Retail Tobacco Stoics, however, are pci milled to continue selling 
flavored tobacco products, including, without limitation, all manner of e-cigarettes, mentholated 


nhusv.ble ciiAswetles, and flavored smokeless tobacco products. 
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35, There are approximately sixty-one (61) tobacco retailers in the Town of 


ton, 



which is scheduled to take effect on July 28,2019. 


36. 


mvn of Barnstable. Upon information and belief, there may be approximately four (4) such 


within the Town. 


37. The 2019 Regulation will have the effect of significantly and irreparably harming 
the Plaintifts through the interference with existing customer relations, existing customer 
purchasing activity, and loss of business income, which cannot be recovered from the Town, a 
sovereign entity. 

38. Generally, tobacco-related product sales often represent up to approximately fifty 









(50) percent of total convenience in-store sales, like those of the Plaintiffs. Mint, menthol and 

J' 

vvintergreen flavored tobacco products in particular (whether combustible or noncombusiible) 
constitute a very significant stream of income for each of the Plaintiffs' stores, representing 


39. further, the Plaintiffs stand to lose significant revenue related to items typically 
purchased in conjunction with tobacco products otherwise known as the "market basket.” 


■ :i ' . : | ii 



the 


If j| 


nicotine products often 

purchase additional Ibod and beverage items. By prohibiting the sale of flavored tobacco and 
nicotine products—particularly mint, menthol and vvintergreen products the Plaintiffs' loss of 
revenue will be exponent! all) increased by tho loss ol associated market basket sales. 















































































































































































































































































































































































































































































































































































































































































































40. Based on the above sales data, menthol, mint and wintergreen flavored cigarettes 
and related tobacco products alone generally account lor approximately 15% or more of total in* 
store sates for convenience stores like those operated by the Plaintiffs. 

41- For the Plaintiffs, the percentage of total in-store sales of flavored tobacco 
s hi significantly higher than the foregoing industry norms, ranging from approximately 
20-25% of total in-store sales for Sea Street, 25-30% for AM PM Convenience, to approximately 
45% of total in-store sales for Hyannis Convenience. 

42. Once the 2019 Regulation lakes effect, the affected Retail Tobacco Stores, 
including Plaintiffs, will lose the foregoing revenue stream. In the convenience store business, 
where competitors and alternative sales outlets abound, inside Barnstable and in all abutting and 
neighboring towns, and further where the margins on many products are low, losing the substantial 
revenue associated with these tobacco-rclatcd products could render Plaintiffs' business 
unprofitable and cause them to permanently go out of business. 

43. Convenience stores, gas stations, liquor stores and other similar Retail Tobacco 
Stores, serve consumers who predominantly liv e, work, and/or commute in close proximity to the 
location of: 1 .- 

44. The 2019 Regulation will dramatically and permanently change consumer shopping 
habits relating to convenience stores, gas stations. Liquor stores and other similar Retail T obacco 
Stores in Barnstable. Adult tobacco users who previously purchased menthol, mint and 
wintergreen flavored tobacco and related products, including c-cigarettes. from any ol the sixty 
one (61) Retail Tobacco Stores in Barnstable, and who wish to continue to purchase such products, 
will be forced to patronize any one of the myriad of competing retailers outside of the Town’s 
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jurisdiction where no similar regulations apply. This will result in new purchasing habits of the 
Plaintiffs' existing customer base. 

45. The 2019 Regulation Will also cause inconvenience to adult tobacco users and 
I \ lonaumers who wish to purchase menthol, mint and wintergreen flavored tobacco and related 

products, including e-cigarettes, interfering with the Plaintiffs’ existing customer relationships and 
causing a decline in such customer visits, in-store purchases and a resulting loss of goodwill 
between the Plaintiffs and their customers. 

46. The 2019 Regulation purports to be motivated by a concern to curb underage 
tobacco use, but there is no compelling evidence lhat ihe Plaintiffs or other Retail Tolracco Stores 
in tire Town of Barnstable have sold tobacco products — flavored or unflavored — on any 

significant scale, or in any systemic fashion, to underage individuals. 

' J|t. ■ Jjjf f I"-'; j! f I | |. | 'f 11 . |jf. jjf J ! j 

47. In fact, according to the Massachusetts Department of Public Health Tobacco 

I? V '■ :■ .|' ; | |, tf ; ; I ■ 

Cessation and Prevention Program, “|t}lie rale of illegal sales to minors (those under the age of 
18) is 43% lower in Barnstable (4%) compared to the slate of Massachusetts (7%) based on data 
from fiscal year 2018. 

48. Additionally, according to the United States Food and Drug Administration 


Iff ■ JR , 

A 


18 10 ihc pp^nt, Barnstable retailers complied with tta agc-ivsirictions on 


libbiicco prockMcis in 57 oit M 60 .inspections siiicc 2018. for a compliance rate of 95%. 5 

mwWmtmmtMifi illlliliff ft Si I n i 1 I i 

49. Because Barnstable has only approximately lour (4| Adult-Only Retail I obaceo 

RsWliflUli|l| |ffiftf ■ A 1I ivJ.J Ip pi 

Stores, and Ivcaasc such stores arc relatively new establishments in the retail 1obacc< market, this 
demonstrated history of compliance with existing tobacco sales regulations, at the very high rate 
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of 95%, 


intiffs. Adult' 


Inly Retail Tobacco Stores, on the contrary, have no substantial history of compliance in 
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50. Put differently, the 2019 Regulation prohibits Retail Tobacco Stores frorti spelling 


■ 


r recent, near-perfcct record of compliance with age 

restrictions, while permitting Adult-Only Retail Tobacco Stores to sell those very same products 

| I ! 1 ,1 ; i|| J /] 

completely unfettered, despite the absence of meaningful data regarding their rate of compliance 
or their capability (or incapability) to prevent Illegal sales to minors in Barnstable. 

51. Pursuant to M.G.L. c. 64C § 2, tobacco retailers in the Commonwealth of 
Massachusetts must be licensed. The Plaintiffs have met all statutory requirements and arc duly 


: j 


l icensed to sell cigarettes and oilier tobacco products. The Office of the Attorney General has 

ifff 11 f *WI 11 if. J J f f ! f J : 1: i jfTfj f 

Momulgatetl: additional regulations regarding the retail sale of tobacco products. By way of 





“a training program for all employees who handle exchanges ofcigareites, smokeless tobacco 

I f I / f | 1 j ;: . ’ 

products or electronic smoking devices regarding compliance wi 1b laws uml'or local ondimmees 


sale m such prixl 


pi lip#. ” 


irement and fete pmberlf tMn^d all ixrliicvwni employee*. 

•giM i min if 1 1 f f 11 fj i |i 

fof ll| result MW* clToils. the llaimUr, tut itlfomicl, and in good faith believe. 






that neldicif thrhi stores nor other Retail Tobacco Stores in Bamsiablc, facilitate the sale of 
tobacco products to underage individuals. 




53. J he 2019 Regulation lacks any demonstrable connection to the promotion of 




H public health in the Town of Barnstable. Indeed, the flavor ban ilseelfhas no rwliona] connection 

<» ¥llte @W fat-lotto*. which tartly)»<oK*ccunttanc thtaccofi 
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mcdfjiw use: Where there Is no reliable evidence that the Barnstable Retail Tobacco Stores serve 


li 1 ill 

I Hfl HiR i ll 1 Hi ill lii UI‘I 

|-|||i!i | asamatena spurt 

it iiniffl 

onlytefepracti 




m ski 


the 2019 Regulation represents only a fbliic. symbolic gesture that, will not reduce underage 


tobacco and .nicotine mt 31 Barnstable. 




|'«fe;MMp8 2019 Regulation will accomplish nothing to curb actual sales of the specific 


i 1 ! Ill ' W fTT , *^ reCn flavored tobacco and nicotine products that it identifies as posing 

a particular danger. Further, the 2019 Regulation allows such sales to continue in Barnstable, so 

j||||r!.;;:|||bng as the salestsike'placc at, ah Adult-Only Retail Tobacco Store. 

itI 1 m i | l ytlmfi ■» - j^f, | ft- 111 Iif i| [J! "I (I j fill II }*: 1I 

fill !| tibs oMy distinctions that the 2019 Regulation draws belween Retail Tobacco 


Stoics. 


i ll includ ing those of the menthol, m tint * and winlergrcen varieties, and Adult-Only Retail 

I. ili" a 1, ,"i '1-i ,, tLI II 

;; . . j ; r 

Tobacco SioreSv’Wttfere Mfch Sides are permitted, is that Adult-Only Retail Tobacco Stores arc 

pi i, ‘' v: Si|||"'■ M ' j;: | i -§, 44 i1.:j 4.4 i # I I|h §■■ # hi ft t rLiOff | 1 

"not required to possess a retail food permit" and “entry of persons under the minimum legal 

If 1 liltes sage is prohibited at ail times/ 1 These distinctions make no discernible difference and 


ii! 


arc not rationally related to Ihe ostensible goal of prompting public health. In effect, the 2019 

Regulation arbitrarily punishes convenience stores, gas stations, liquor stows and other Retail 

111 'John, o or engaging in lawful food sales, without even attempting, to show that food 

Ite/lj D- pi|| j||| ||y|M|«|e frlfig cpfeplcl with the sale of menthol, mint, and wimcrgrccn 
, ■ : :! , <!■ ; : ■, ■ ! - 
flavored tobacco products and bfWpft# »o uwlcrigc consumers. Indeed, whether such 


n 


sales arc conducted at Retail Tobacco Stores or Adult-Only Retail tobacco Stores, the very 




vu»e rules apply: ail tobacco sales in the Town of Barnstable are prohibited to consumers 


uni t the age oft we my -one (2 1 
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56. Instead of enhancing or promoting public health and safety, the 2019 Regulation 

. "Mi .■|;:|[ ii jr • L , || . 4 ’' i_ 

impairs it. By taking the majority of e-cigarette products out of Retail Tobacco Stores, the 2019 


11 

i 




Regulation will cause an increase in adult tobacco use of combustible cigarettes (c.g., Marlboro 
or Camel brand varieties), which are associated with more dangerous health consequences. By 
taking these e-c igarette products out of Retail Tobacco Stores, the 2019 Regulation will impair 
adult tobacco users’ opportunity to quit the use of combustible cigarettes. 


57. In or about February, 2018, the American Cancer Society issued a Position 






Statement On E-Cigarettes* According to the Position Statement, "Combustible tobacco 

11 ! * "ll f if!•' ‘Ii-'. # ,, jr ■lii- If Plr II•¥ It 1 - 11. 1 •|| J fillifi '■ 

products, primarily cigarettes, are the single greatest cause of cancer and kill about 7 million 
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people worldwide each year. Iti the United States, 98% of ail tobacco-related deaths are caused 
| by Cigarette smoking,” The Position Statcnicm goes on to observe that. ”|b|ased on currently 
available evidence, using current generation c-cigarcltcs is less harmful than smoking 
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cigarettes,—” Accordingly, tire American Cancer Society concludes that, although it is preicrublc 
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for smokers 10 quit ' cold turkey*” those who will not stop smoking cigarettes “should he 
encouraged to switch to the least harmful form of tobacco product possible," U\, cigarettes or 
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other non-combustible products, because "switching to the exclusive use of c-cigarettes is 
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preferable to continuing to smoke combustible products." The Board's 2019 Regulation will have 
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Ppiraging e-cigarcttc consumers to switch to smoke the more 
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■ j mrm fo1 and readily available combn^liWe cigarettes instead. The Board, therefore, is deviating 

. ..ii!j ’1111.1 if mm ■ ? i 1 m • ; i it fiit i 

from its duly to promote the public health and safety ofrtff members (children and adults) of die 
Barnstable uonnnviniiy by removing I nun vonvonience und other Retail lobacco Ssoic shelves 
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Ihe less hamjiil llavorctl c-dgaivtic products widely used by adults. 
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2019 Regulation will also cause an increase in local illegal sales of e-cigarettes or other non^ 




tible products, creating an ill kit “graymnrket” 
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■111 on mis nformalioft/and unwarranted inferences. 


During the relevant May Workshop and May Hearing, the Board repeatedly heard suggestions 
Irottt ajitj-tobacco advocates that underage tobacco consumers arc particularly attracted to the 
flavored tobacco products that the 2019 Regulation would ban from Retail Tobacco Stores. On 
November 15,2018, however, FDA Commissioner Scott Gottlieb, M.D., issued a statement in 
which he recognized that “mint- and menthol-flavored ENDS [electronic nicotine delivery 


systems] arc more popular with adults than with kids.” 7 Commissioner Gottlieb went on to 
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recognize (hat iWny approach to mint- and menthol-flavored ENDS must acknowledge the 


I possibility that flic availability of these flavors in ENDS may be important to adult smokers 

seeking to transition away from cigarettes.’' Dr. Gottlieb expressly warned against creating "a 
situation where the combustible products have features that make them more attractive than the 


non-combustible products” cir “a situation where those who currently use menthol-flavored 
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etely to an e-eig»r«*te.” The 2019 


Regulation disregards thefDA Commissioner’s warning and creates precisely such a situation. 
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Alternatively, in the event that the 2(JI9 


Regulation goes into effect, menthol, mint, and wintergreen flavored tobacco uiul other flavored 


products, including e-c igaivttes, will no longer be available for purchase at the Plaintiffs’ Retail 
tobacco Stores, irreparably damaging the Pluimills' businesses and customer relationships. 
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61. will not adveraely affect the public as the 2010 Regulation 

stall allows flavored tobacco and nicotine products to be sold in the Town of Barnstable within 




ich may continue to be 




s and Adult-Only Retail Tobacco Stores. 


Ifflllmg for Relief 


!, ■ —f i 


62. This claim incorporates paragraphs 1-61 above. 


63. rhere exists a true controversy between Plaintiffs ami Defendants concerning. 


w 


inter alia , the legality of the 2019 Regulation. 


64 The Plaintiffs request that the Court declare that the 2019 Regulation is unlawful, 
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ultra vires, arbitrary, capricious, an abuse of discretion and unsupported by substantial evidence. 
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65. Further, the Plaintiffs request that the Court declare each of the Plaintiffs’ full 


legal rights and interest in making sales of combustible and non-combustible menthol, mini, and 


wintergreen tobacco and related products, including e-cigarcttes pursuant to u duly-issued 
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tobacco license. 
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Certiorari Review Pursuant (o. MX hLj;.,.. 2. 4 9,..§ 4 . 
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66. This claim incorporates paragraphs t -65 above. 
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lil 61, As averred above, the 201 9 Regulation must be set aside as it is based upon an 


ror of law. is arbitrary and capricious, ultra vires, is an abuse pf discretion, and is otherwise not 


in accordance with law. 


OH Pursuant to MX'hi.. c. 249. t> », this 1 loiiorablo Court should Compel the Board to 


produce the full, accurate and complete notices of the May Workshop, the May Hearing, the June 
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Meeting, the full record of the Board's activities and communications in connection with the 
May Workshop, the May Hearing, and the June Meeting, and the full record of the proceedings at 











*6 vote on the 2019 
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69. Pursuant to M.CWL 0.249 s § 4, this Honorable Court has discretionary power to 
issue relief in the nature of certiorari review' to correct errors committed by the Board, including 
but not limited to, quashing ’the Board’s action and setting aside the 2019 Regulation, or in the 
absence of the Court finding any procedural or other irregularities, improprieties, pre-textual 

actions or bias OH or before die May Workshop, the May Hearing or the June Meeting, compelling 

li li 

remand for Further public hearing or such other remedies. 
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Prayer for Relief 
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WHEREFORE, the Plaintiffs respectfully request that this Honorable Court award the 


Waintifls relief as follows: 
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(1) Enter a declaratory' judgment to the effect than (a) the Board’s action deprived 
the Plaintiffs of their civil rights and due process; (b) the 2019 Regulation is ultra vires. 
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arbitrary, capricious, an abuse of discretion, and contrary to law; and <c) a permanent 
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injunction should issue prohibiltm the Board and/nr the Town of Barnstable from enforcing 






(3) Set aside the 2019 Regulation as null and void; 
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■4 l Award PlathliA compensatory and punitive damages against the Board in an 




amount to be determined at trial; 




i5) Award the Plaintitlk their costs and attorneys' fees of tins action; and 
(61 Order such further relief as is deemed just and proper 
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Respectfully submitted. 


PlainlifTs, 


OHMHARSH CORK d'b/a AM PM 
CONVENIENCE, STORE, CHETAN PATEL, M. A, 
GENERAL, INC,, d/b/aSEA STREET FOOD 
MART, ZAHID RASHID, NOOR, INC. d/b/a 
HYANNIS CONVENIENCE STORE, and 
MUHAMMAD RASHID, 


By their attorneys, 


Adam C. Ponte, Esq. (BBO #684720) 
aponle@ftetchcrtiltO p .com 
Patrick C. Tinsley, Esq. (BBO #663648) 
ptinslev@fletchertiUon.com 
Jess a Oyer, Esq. (BBO #683242) 
iovcn@ fl ctch erti lton.com 
FLETCHI5R TILTON PC 
12 Post Office Square, 6 <h F loor 
Boston 


MA 02109 
(617) 336-2280 / F: (617) 336-4480 
























































meiabte Board 0 / Health as indicated in article 


1. Arti. 


§ 371-1-As used in this article, the following terms shrill have the meanings indicated: 

ADULT ONLY RETAIL TOBACCO STORE 

An establishment which is not required to possess »retail lood permit whose primary purpose is 
to sell or offer for sate to consumers, bul not for resale, tobacco products and paraphernalia in 
which the sale of other products is merely incidental, arid in which the entry of persons under the 
age of 21 is prohibited at all times, caul maintains a valid permit for the retail sale of tobacco 
products as required to be issued by the Barnstable Board ot' Health. 


BUSINESS AGENT 

An individual who lias been designated by the owner or operator of arty establishment to 
be the manager or otherwise in charge of said! establishment 

COUPON 

Any card, paper, note. form, statement, ticket or cither issue distributed for 
commercial or promotional pur poser, to be laier surrendered by the bearer so as to receive 
an article, service or accommodation without charge or at a discount price 


EDUCATIONAL INSTITUTION 

Any public or private college, school, professional school, scientific or technical 

institution, university or other institution furnishing a program of higher education. 
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Any product tit M can deliver nicotine IMi uwr thrwigh inhalation of vapor o» 
mMM 'Eieclfonije sronking device" Lcfflls any component part of 
such pioduct. tuBl'udiiig liquid for use in flu* device regardless of whether the 
liquid contains nicotine, wlicllier sold separately. This term inc udet. such 
devices whether they are nuinofacliaeil as c-cigarettcs, e-cigars c-pipcs or under 
m other pioduct name. II doer, not include any product that bus brot approved 
by die Unifedl States I-’nod and Drug Administration lor sole as a tobocdi 
a'.ion product and is being marketed and sold solely tor the ftpjwiived 




purpose. 
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EMPLOYE!: 


EMPLOYER 

V :? i ■!! ' 


A person who performs service* for wages or other consideration. 


Agerjtaii, partnership, association, corporation, trust. or other organized group, 
including the County of Barnstable and any department or agency thereof, and 
any municipal entity, which utilizes ihe services of one {I) or more employees. 


M. f mt I JlIM 

ENCLOSED 


! 


A space bounded by walls, with or without windows or fenestrations, continuous 
froth floor to ceiling and enclosed by one (1) or more doors, including but not limited to an office, 
function room or hallway. 


HOTEl-S, MOTELS, BED A BREAKFASTS AND LODGING HOMES 

A temporary dwell ing as defined in G,L. chapter 64G, Section 1 . 

LIQUID NICOTINE CONTAINER 

A bottle or other vessel which contains nicotine in liquid or gel form, whether 
combined with another suhstimce or substances, for use in n lobncco product, as defined 
herein. The term does not include a container containing nicotine in a cam-idgc Unit is 
sold, marketed, or intended for use in a tobacco product, as defined herein, if the 
cartridge is pretitled and sealed by Use mniHifuclurec and not intended to lie opened by ihe 
con sumer or retailer. 


LISTED OR NON-DISC’OI’NT El) 

The higher of the pri ce listed for a tobacco product on its package or the price 
listed on any related shelving, posting, advertising or display at the place where the 
tobacco product is sold or offered for sale plus alJ applicable taxes if such taxes arc not 
included in the state price, end before ihe application of any discounts or coupons. 


MEMBERSHIP ASSOCIATION 

A noi-for-profil enliiy ihut has ben established and operates for a charitable, 
philanthropic, civic, social, benevolent, educational, trligicnis. athletic, recreation or simitar 
purpose, and is comprised of members who colled ively belong to: 


mmsmm 

ibHKtl 
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. a society ot^n|^iy Or *»i!asiatioiii. pf a falcnwl iwfoine that operates 
under the lodge system, and having one (0 or more oft Hated chapters or 
branches incorporated in any stale; or 

ii, a corporation organized under Massacl« im-Tis General Laws Chapter I SO; 

3 / 1 $ t>r if# I i iff I Jl j 

jji established religious place or worship nr instruction whose real or 
personal proper!) is exempt from ttxarioftt 
jv. X veicrans’ organization incorporated or chartered by the Congress of Ihe 
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Unices States, or iothjpirynsc, having; one 0) vir monk affiliated chapters ur 
bjftnohes Incorporated in any slate. 
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Tho age iti individual must be before that individual cm be sold a tobacco 
product Bamstabfe, 




product in Barnstable, 






IL YOUR-OWN (RYO) MACHINE 
»l device made available for use (including to an individual who 
twites, smokeless tobacco, pipe tobacco, or roll-your-own tobacco 
lual's own personal consumpt ion or use) that is capable of making 
other tobacco products. RYO machines located in private homes 
>nal consumption are not Non-Res idential RYO machines. 
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PERMIT HOLDER 
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Any person engaged In the sale or distribution of tobacco products who applies 
fw tu»d receives a tobacco product sates permit or any person who is required to apply for 
a Tobacco Product Sides Permit pursuant to these regulations, or his or her business 


a Tobacco Product Sides Permit pursuant to these regulations, or his or her business 
**«• 

PERSON 

Any individual, firm, partnership, association, corporation, company or 
organization of any kind, Including but not limbed to, an owner, operator, manager, 
proprietor or person in charge of any establishment, business ot retail store. 

SELF-SERVICE DISPLAY 

Air/ display from winch customers may select * (obacco product, as defined 
herein, without assistance from an employee or store personnel. 


Public or private elementary or secondary school-,. 


SCHOOLS 


mSBmmli 


s 

Tlic lighting or a cigar, dgaxieltc, pipe or other irtbacco product or possessing a 
lighted Cigar, cigarette, |ii|>c or other tobacco or tuns-tobacco product designed io 
li f 1 if r: he combusted #nd inhaled. 

I m IiaHUW 4 1 : ^ * ihl : ; ii: ¥■ II *! !: - fefijj 111 jf IIII! • ||jf II i! ■■ I l I Mill 11 , 

| ,$,■£ SMOKING RAR If ; ! j J , ! f I J j 

! | ; ;| :,,i*ijeiaMM«wcini :: t(iial primarily is engaged in the retail sale of tobacco products 
J ■ | ( ij| (for eortsumption bji eusunncTS im Hie premises nnd is renu.rcd by Mass tiencral 

I 1 MMifmjlM fufetsuit a valid permit to operate a smoking hat issued by 
I f ff tile Massachusetts Department of Revenue. ''Smoking bnT shall iwlvale, but not 
be limited to. Hmwk establishments that nro commonly known as "cigar bars ’. 


SMOKING 


/YJI esiaoiilW>iJ2Ciln man piuimmy is III nil. IVUHI s«iv w™i.»u 

j| ! f p J f; for consumption by customers nn the premises nnd is rettu’.rcd by Mass (icncral 
iljli j 11 i'i f : ff if J. || |i . |!F J tMftHMH jirniKUtin a valid permit lo operate a smoking hnr isstied by 

the Massachusetts Depaitawni of Rev enue. ''Smoking bar” shall include. bat not 
be limited lo. Ilmse establishments that nrc commonly known as "cigar bars ’, 
iii || l ;||!;|| .|!= , 1' '|| ! .= "hookah bars” arid "vape bars”. 

TOBACCO PKODI'f i 

Arty product containing. made, in del iv ed ■Vum tobacco or nicotine that is 
intended for ppp ettr sumption, whether smoked, chewed, absorbed, dissolved, 
inhaled, snorted, unified, ormgcBUrd by any other meant, including, but .not 
limited to: cSgjfcW«p% fliers, Utlc cigars. chewing tnlvnccn. pipe tobacco. smiflr. 
nr electronic cigarette.*, electronic cigars, electronic pipes, electronic hooka*. nr 
oilur similar products, repack** .vf'nktMme eorUent, that rely on vispocizatiou or 
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BarosaiLEatlofl. “Tobacco product" Includes any component or part of a tobacco 
product. ''Tobacco product” does not include any product that has been approved 
by the United States Food and Drug Administration either a$ a tobacco use 
cessation product or for other medical purposes and which is being marketed and 
sold or prescribed solely for the approved pt 



* VENDING MACHINE 



insertion of money, tokens or any other form of payment, dispenses or makes 
cigarettes or, any other tobacco products, as defined herein. 


WORKPLACE 


An indoor. Structure nr facility or a portion thereof, in which one (1) nr more 
employees perform services for compensation for an employer, other enclosed 
spaces rented to or otherwise used by the puhlic: and where the employer bos ihc 
right or authority to exercise control over the space.. 





Article II. Findings and purpose. 
£ 371-2 A. 


The 1986 Surgeon General’s Report on The Health Consequences of Involuntary Smoking" 
clearly documents that nunsmokers are placed at risk for developing disease as a result of 
exposure to environmental tobacco smoke or secondhand smoke, in 1993, the Environmental 
Protection Agency classified environmental tobacco smoko as a known human carcinogen. 
Numerous studies have found that tobacco smoke U a major amtnbutor to indoor air pollution, 
and that breathing secondhand smoke is a cause of disease, including l ung cancer, m nousmokers. 






13. 









Exposure to environmental tobacco smoke presents a serious and substantial puhlic health risk. 
Of particular concern is she workplace environment of nonsmokers, where they may be subjected 
to sustained, involuntary exposure. At special risk are children, the elderly, individuals with 
cardiovascular disease, and individuals with impaired respiratory function, including asthmatics 
and those with obstructive airway disease. 


C 


v., 

fbe US. Department olTIcdlh and Human Services has rune I titled that nicotine is as addictive gi 
cocai ne Or heroin and the Surgeon (Icncnil found that nicotine exposure duri ng adolesce nee, a 
critical window for brain development. may have lasting adverse consequence* for brain 
development. In ndditiyn, 
age of legal access tn itilxiccn products to 2 1 wi 

among adolescents J5 - 17. which would improve health acros* the lifespen and save liws, 
Research on raising the mini mum legal drinking ago to 21 has reduced alcohol cwitttm pi ion 
among youth and prelected drinkers frnw iotig lenn negative outcomes in adulthood, including 
alcohol and other drug dependence 

'>■ 

Studies liatc shown that vending machines afford an opportunity for unauthorized saleoi 



ci^ircttcs tn minors. Evidence further demonstrates that lubac-co i$ extremely addictive 
APUlliiiiir MW of dll smokers S'gin Smoking before age IK and more th,tn .».U(K.' s (note 


Approximately 510% 

people bigin smoking every dny n this nation. 






































































































































































































































































































































































































































































































































































































































































































































§||||tfJ|||[W 






Cortttoi Program Advisory Panel (comprised of representative* 
of Health from the Towns of Barnstable, Bourne, Brewster, Chatham, Demis, 
mth, Harwich, Mashpee, Nantucket, Orleans, Provtncetown, Sandwich, Truro, 



■ November l. 1096 





United Stales; and 

Conclusive evidence that environmental tobacco smoko causes cancer, 

'Mease, respiratory disease, negative birth outcomes, allergies and irritations to the 
; and throat of both smokers and nonsmokers; and 




Environmental Protection Agency (EPA) has designated environmental tobacco smoke to be 
ass A carcinogen, similar to radon and asbestos, with no known saFe level of exposure; and 
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an, the elderly, individuals with cardiovascular disease, Individuals with impaired 


: 



Vm regulation ts promuigaiea under mo auiiKirny gramea io me Hiunsiawe t>oara o: mmm 
pursuanl to Massechosetl* General Laws Chapter 111, Section 31 that "|b]oards of health may 
make reasonable health regulations," It is also promulgated pursuant lo Massachusetts General 
Laws Chapter 270, Section 22(j) which states in part that ”|n]o(hii!g in this suction shall permit 
smoking in an area in which smoking is or may hereafter be prohibited by law including. without 
limitation: any other law or, teal lb regulation.. Nothing in this section shall preempt further 
; limitation of smoking by the commonwealth or political subdivision ol the commonwealth." 
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liaibkn be ^jjilpspcnsihiHly oifthe employer to provide a smuke-trec environment (hr all 
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prohibited in Barnstable In accordance with M.C.I., Cb. 270, §22 
as the ’Sjmake-Fiee Workplace; 1 ,hw">. 
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uby prohibited n: 




























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































or revoking piunenitr i«8U«cl by 

(Ilk tor repeated violations of this regulation.. 



D. to addition to (he namedles provided by of Bealthur 

any person aggrieved by tits failure of the proprietor or other person in charge of a public place i 
warkpilitce to comply with any provision of this article may appfy for iryonctlve relief to enforce 
the provisions of this Article In arty court of competent jurisdiction, 

E. The Board of Health or its designers) shall enforce thhi regulation. 


Jf any provision of these regulations is declared invalid or unenforceable, the other 
provisions shall not be affected thereby but shall continue in full force and effect. 


ARTICLE FV.SALK OFTOBACCO PRODUCTS 


-llLAJiiJiai l u km 


1. No person shall sell or provide a tobacco product, as defined herein, to a person under the 
minimum legal sates age. The minimum legal sales age in Barnstable is 21. 

2. Identification: Each person selling or distributing tobacco products, as defined hereto, shall 
verily the age of the purchaser by means of a valid government-issued photographic identification 
con-aining the bearer's dale of blllh that the purchaser is 21 years old or older. Verification is 
required for any person under die age of 27. 

3. AH retail sales of tobacco producis, as defined herein, must be fftce*tO*face between the seller 
and the buyer and occur at the permitted location. 


B. Tobacco 


ItfTFFtiKElt 


1. No person shall sell or otherwise distribute tobacco products, as defined herein, within the 
Town of Barnstable without first obtaining a Tobacco Product Soles Permit issued annually by 
the Barnstable Boafd of Health,. Duty owners ol establishments wilh a permanent, non-mobile 
location to Barnstable tire eligible tip apply for a permit and sell tobacco products, as defined 
Itebein, atIhe specifled location in Barnstable. 

2. As part of the TnhaccoFfodiu&i Sates Permit application process, the applicant will be provided 
with the ilainstahic regulation. Bach applicant is required to sign a sUHcmenl declaring that the 
applicant has rend said regulation and that the applicant is responsible: for instructing any and all 
employees who witi be responsible tor tohacco product sales regarding federal, stare and local 
laws abm-t the sale nf tobacco and this reguEfttion. 

3. Each applicant who sells tobacco products is required to provide proof of a current Tobacco 
Retailer License issued l^l|to Massac Imsctis Department ol Revenue, when required by state 
law, before ft Tobacco Product Ssles Permit can be issued. Applicant may be asked to provide 
evidence, that tL legitimate business truttsl'ci or business purchase has taken place, 



































































































































































































































































































4. A separate permit, displayed conspicuously, Is required for each retail establishment selling 
tobacco products, as defined herein. The fee shall be determined by the BnmstebJe Board of 

WKmmttm 



Sales Permit is noMransfctable. A new owner of din eatabUahmeot that 
as defined herein, m wt apply for a new permit No new permit wifi be 
nil outstanding penalties incurred by the previous permit holder are 


6. Issuance of a Tobacco Product Sales Permit shall be conditioned on an applicant’s consent to 
unannounced, periodic inspections of his/her retail establishment to ensure compliance with this 
regulation 

7. A Tobacco Product Sales Permit will not be renewed if the permit holder has failed to pay all 
fines issued and the time period to appeal the fines 1ms expired and/or the permit holder has not 
satisfied any outstanding permit suspensions. 

8. A Tobacco Product Sales Penn it will not be renewed if the permit holder has sold a tobacco 
product to a person under tll& MLSA ($D. I) three times within llie previous permit year and the 
time period to appeal has expired. The violator may request a hearing in accordance with 
svhractiofi 4 of the Violations section. 1 

iflfiili f'lTlIHIl tfffPti Hll! 

A Tobacco Product Sales Permit will hoi be issued to any new applicant for a rcinil location 
within five hundred (500) feet of a public or private elementary or secondary school ns measured 
by a straight line from the neatest point of the property line of the school tn the nearest point of 
the property line of the site of the applicant's business premises. 



































































































































































































































































































































































































































































































































































































































































































































































e checks, inspections and BtvtilipIbK, 






llwd premises shall be subject to nn Inspection or to a totaeoo sales compliance ctedc by 
of Health or Its agent. r * 


who hinders or delays live Board of HfeaJih or fhs j&fcfcftt in Iho perfb^ 
m or who refuses to admit to, or locks out any such agent from any place which such 
tborlwsd to conduct a compliance cheek or inspection ox who refuses to give to such 
I nformation as may be required to give to proper enforcement of the General Laws, 
inlshfrd by a fine ot not less than $$0 and not more than SZOO. 


m 

p 


order to gain access. If denied access to on establishment which sells tobacco products 
Qrized purpose, and after complying with Subsection & (he Board of Health or its 
issue, or apply for the issuance of, an Inspection order to gam access as provided by 


Responsibilities of tobacco sales pennit holder. The tobacco sales permit holder is responsible for 
the proper management of the premises so that unlawful acts do not occur on the premises And so 
(but the premises does not become a threat to the public welfare or public safety. When vioInborn 
of the permit or of the law arc brought to the attention of the Board of Health, a disciplinary 
hearing will beheld and. as a result of evidence brought to the attention of the Board of Health at 
I j||!j| ■ Board of Health n»Hy modify, suspend, or revoke the permit. 

Issuing noncriminal ticket citation or inspection report juwJ obtaining acknowledgement of 
li Ijj | Mm At five conclusion rtf fee tobacco sales compliance check or tobacco sales esiabllsliment 
jiJ11: inspection and according to lew, the Board of Health or its agent shall provide a copy of the 

completed noncriminal ticket citation or notice of the violations to the permit holder or (he person 

S in charge, and request a signed acknowledgement of receipt. 

Refusal to sign acknowledgement. Tho Board of'lkolth or its agent shall: 

OJL 

Inform a person who declines to sign un acknowledgement of receipt of a noncrishiual ticket 
citation or inspect jomal findings as specified an Subsection £ that: 


f 


11 MHHIMMI 


\mi of freest k W an ngrcumenl wi<ll 

BcknowJcdgcjiwmt ol receipt will not a: 
ins noted in the inspectiim report withii 


the permit holder's obligation to 
tlliftc frames spccafled; and 


liniiiiian acknowledgement nf receipt is noted in the inspection report and conveyed to 
Spl!® ICC0Td tor Ore esktWbhment; and 


llr M p k l fe ft fiitsid mau^lIhifi lltft persnf] ilt charge sign an acknowledgement receipt of a nonerimiitiil 
* 


ImKwaiita 












































































































































































































































































































































































































































































































































































































































































































































































































































































Accepl or teoeem, offer lo or'cause or hit* My pfcttGft|fl tiWtpW r td&m 

or offferlof-iccept or redeem any coupon that provides any tobacco product, as defined herein, 
, 1 without charge or fbr less, than the listed or non-diBcauniad price; or 

1- Sell a tobacco product, ns defined herein, to consumers through any multi-pack discounts 
buy-two-get-ore-ftee") or otherwise provide or distribute to consumers any tobacco 
product, as defined herein, without charge or for leas then the listed or new-discounted price 

ill CXClhfljIMtJB ftlJf ltie OUrchfi.SC of anv cither Inhan^n 


l . 1 he sale or distribution of tohaoco products, ms defined herein, in any form other than an 
original factory-wrapped package is prohibited, Including the repackaging or dispensing of 
any tobacco product, as defined heroin, for retail sal©. No person may sell or cause to be sold 
or distribute or cause to be distributed any cigarette package tliat contains fewer than twenty 
(20) cigarettes, including single cigarettes. 

SI Permit holders who sett Liquid Nicotine Containers must comply with the provisions of 3- JO 
CMH. .10.000, and must provide the Barnstable Board of Health with a written plan for 
disposal of said product. Including disposal plans for any breakage, spillage or expiration of 
ill the product : l 

3. AH permit holders roust comply with 94© CMR 2 1.05 which reads; "It shall be an unfair or 
deceptive act or practice for any person lo sell or distribute nicotine in a liquid or gel 
substance in Massachusetts after March 15.2CH 6 unless the liquid or gel product is contained 
in a child-resistant package that, at a minimum, meets the standard far special packaging as 
set forth in 15 U.S.C,§§1471 through M76 and 16CFR §1700 ct.Seq,* 

itf, No permit bolder shall refill a cartridge that is pro fit Jed and scaled by the manufacturer and 
not intended to be opened by Ihc consumer or reiuskrr. 


■ fflW Mi Uiaii P P rip PI «• r* I tfl Wrn MflllNP 1 :i > * m 

iSfTpftlrlWim 

A W self service dispilirys of tobacco products, as defined herein, are prohibited. All humidors 
including, twn not limited to. waUpSinlmmidurs must he locked. 


II WWm I I I ee^woirigilbibHicttproducts. ost defined herein, arc prohibited. 












































































































































































































































































































































































































































































































































































































































No educational institution located within the Town of Barnstable shall sell or cause to b« sold 
tobacco products, as defined herein. This includes all educational Institutions as well as any retail 
establishments that operate on the property of an educational Institution. 


The sale or distribution of tobacco products, ms defined herein must comply with those 
provisions found BEM.&L Ch. 270, §§6.6A. 7 and MGi. Ch. 112, $61 A. 


The: sale or distribution of tobacco products, as defined heroin, must comply with ihose 
provisions found at 940 CMR 21.00 (“Sale and Distribution of Cigarettes, Smokeless 
Tobacco Products, and Electronic Smoking Devices in Massachusetts"} and 940 CMR 
22.00 (“Sale and Distribution of Cigars in MessiKhuiKrtts"). 


’Violations of thb'lite Will b* subjected to the provisions of die regulation of the 

Town of Barnstable regarding nomcrimiital dbposiftllwjiilF 

li. 

Any person who knowingly violates any provision of this regulation, or who smokes in a 
municipal ate* subject to regulation, in which a "Smoking Prohibited by Lit 


or its 

equivalent Is conspicuously displayed, shall be punished by a fiivc of $50 for each offense. 

£_ 

Any proprietors) or other person(s) in charge of a public place or workplace, including mimic 
entities', who iaff(s> to comply with these regulations shall be subject to the following actions f 

d|4|0el!|Eiis^ | |,l 1 f1, ,, i 11| !|: iiji |i III ; f ’III ’I ji 

HttiuiViwH mm ! iirt 1111 ,. „ 

A warning shall he issued for a first offense A fuse of SS'Xt may be issued lor ibe second olfc- 
$200 for a third offense, $300 for a fourth offense, and $300 ip any subsequent offense; and 


Following the second offense the Hoard of Menlfc may, nffes a puhlk hearing, suspend any 
iiwnisc fnr that public place for a period ol; up to two days lor eaclt day of nnncoiitpliar.ee or 
'imm renewal of license, Following 0 third off ense, the Board of Hwlth may suspend an 
cs isilftp, permH/lfccnse for a period of time dcienjiined by the Board of I k alih until campion 


lobitcio 


Persons, fiMU, COTporahuns, in iijjiriu selling «»>hav<:«> pt 
prodiH ts without a tobaecu sales permit ^wM be. punished: 

a. In I he ease of a first violation, a fine ol (W hi; nitre 

b. I n the case of 4 ic eoiwl violation vvMiio ?A numilis 

11 II!i!|!| : | ri 'be Teh; 
iiteilpdilflipfejevipft)|«tW HI llpt 


























































































































































































































































































































































































































































































































































c. the case of three or more violations within a 24-month period, a fine oflhree hundred 

dollars (4300.00) and the Tobacco Product Sales Permit shall bo suspended to* up to 
thirty (30) consecutive business days. 







determined by the Bound of Mlh, within a 24-month period, the Board of Health shall 
hold a hearing in accordance with subsection 4 of this section and may permanently 
revoke a Tobacco Product Sales Permit. 

in iiiiiBMiiiiHiBE ii i ii iBii mmm t t ti iiitii i ! i t ti t i liitiis t\i® i wiy™ !iif t! 

2. rallure to cooperate wfilh :^^)I^UdL)a.t to this regulation slwtl result in the suspension 

of the Tobacco Product Salas Permit far op to thirty {30) consecutive business days. 

3. In addition to the monetary Rues set above, any permit holder who engages in the sale or 
distribution of tobacco products while hi* or Iter permit is suspended shall be subject to the 
suspension of all Board of Health issued permits for up to thirty (30) consecutive business days. 
Multiple tobacco product sales permit suspensions shall not be served concurrently. 

■ 4. The Barnstable Board of Health shall provide notice of the intent to suspend or revoke a 
Tobacco Product Sates Permit, which notice shall contain the reasons therefor and establish n 
time and date for a hearing which date shall he no earlier than seven (7) days niter the dale of said 
notice. The permit bolder or its business agent shall have on opportunity to be baud at such 
hearing and shall be notified of the Board of Heftllh's decision and the reasons Iheritbil in writing. 


Sales Permit ifthe Board of Health finds that a violation of this regulation occurred. All tobacco 


revocation of tine Tobacco Product Sales Permit Failure io remove all tobacco product*, as 
defined herein, shall constitute a separate violation of this regulation. 


In addition Io Ihc remedies provided above, Ibc Board of Health may apply for injunctive relief to 
enforce (he provisions of this article in any court of competent jurisdiction. 




ill ifjujy provision of these rep lot ions is declared invalid w the' other provisions 

1 shall not U tweeted thereby but shall continue in fpl!| fwife and effect. 


liiliilill 


The Board of Health or linages shall enforce llv:$ rey.utrvtinn. Ulion of these regulations 

mVbe enforceriaod punished by the provisions o! Chapter 1. Genera! Previsions, Article I. 
hioricriimnal linforocrrieniftf Viol at ions, as adopted by tijje T#wn of Barnstable 




wIk- desks'. to register a aiuiplaw-i of none om pi lance under 1 ibis regulation may dp si> 








I li 


iilliliKifiillBiiiaiBiii 















































































































kMJ&Wk&kKm*. 

TIwsb amended regulation* ifcall be effective as of December 30.2018 



















































































































































































































































Town iif Barnstable 

Board of Health 

P.O, Box 534, Hyttmls MA OJSQt 


FWIJ.Cwnlff.DMD 
John Hoiman 

DmiM A 0uM*nuH,M.1>, 


LEGAL NOTICE 


The Board of Health of the Town of Bamateble Ma*wehu#ettB in accordance with and under the authority 
granted by Section 31 of Chapter 111 of Iho General Lswb of the Commonwealth of Massachusetts, 
hereby announces that during the public hearing heM on May 2Ek 201®. the Board voted unanimously to 


adopt amendments to Chapter 371 of the Town of Barnsiahla Code, Smoking 


The following Paragraph “G* te hereby added to Section 371-11 of the Town of Barnstable Code: 

G. Seta of Flavored Tobacco Products Prohibited; 

No person shall sell or distribute or cause to be sold or distributed any flavored tobacco product, except In 
smoking bars and adult-only retail tobaooo stores. 


The tallowing two definitions are hereby added to Section 371-1 at the Town of Barnstable Code: 

Characterizing Flavor: A distinguishable lasts or aroma, other than the taste or aroma of tobacco, 
imparted or detectable either prior to or during consumption of a tobacco product or component thereof, 
Including, but not limited to, tastes or aromHB relating to fruit, chocolate, vanilla, honey, candy cocoa, 
dessert alcoholic beverage. menthoS, mint, wlntergreen, herb or spice; provided however that no tobaooo 
product shall be determined to have a characterizing flavor solely because of the provision ingredient 
information or the use of additives or flavorings thBl do not contribute to the distinguishable teste or 
aroma of the product 

Flavored Tobacco Product Any tobacco product or component pari thereor that contains a constituent 
that has or produces a characterizing flavor. A public statement, claim or indicia made or disseminated by 
the manufacturer of a tobacco product, or by any person authorized or permitted by the manufacturer to 
make or disseminate public statemente concerning such tobacco product, that such tobacco preduct has 
characterizing flavor Shall constitute presumptive evidence that the tobacco product is a 


or produces a 
Flavored Tobacco Product, 


Those amendments to Chapter 371 of the Town of Barnstable Code go into affect on June 29,2019 
Copies of the amendments are available at the Public Health Division Office at 200 Mein Street Hysr 


Paul J. Cerwilff, D.M.P,, Chairman 
John Norman 

Donald A. GuaUagnoll, M.D. 


TOWN OF BARNSTABLE 
board OP HEALTH 
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